BEFORE THE
PHILADELPHIA WATER COMMISSIONER

In the Matter of a Proposed Increase in :
Rates for Water and Wastewater Utilities : FY 2009-2012
Phase 2 — Stormwater Proceeding :

PHILADELPHIA WATER DEPARTMENT’S RESPONSE TO SUNOCO’S
OBJECTION TO THE AFFIDAVIT OF DEPUTY COMMISSIONER DAVID A. KATZ

This Response is filed on behalf of the Philadelphia Water Department (“Department” or
“PWD?”), by the undersigned counsel, in opposition to the Objection raised by Sunoco, Inc. as to
the Affidavit of Deputy Water Commissioner David A. Katz (“Affidavit”).! The Sunoco
Objection should be overruled because the aforesaid Affidavit is an appropriate response to
arguments raised by Sunoco late in the proceeding (in its brief) as to a central element of its
position in this case.

Summary of Objection

Sunoco objects to the submission of the Affidavit in response to its arguments raised late in
the rate proceeding. Sunoco Sur-Reply Brief at 9.

Response to Objection

The Affidavit should be included in the record in view of the fact that Sunoco introduced an
entirely new legal theory into this proceeding after the record had closed. In Sunoco’s brief, for
the first time, it argued that the Department lacked the legal authority to bill for stormwater
charges. Had this novel legal theory been raised at any time during the hearing process, it would
have most certainly been addressed by Mr. Katz and others during their testimony.

Sunoco’s new legal theory is predicated upon factual assumptions not in evidence. Those
factual assumptions necessary to even arguably sustain such a legal theory would be that
stormwater does not contain any sewage or bacteria. The reason these factual assumptions are
not in evidence is simple — they have no basis in fact.

In this context, if Sunoco is entitled to raise an entirely new legal theory for the first time in
its brief after that the record has closed and that theory is predicated upon false factual
assumptions — then PWD must be entitled to rebut those assumptions. Should the Affidavit not be
accepted, the Department requests that Sunoco’s legal argument be stricken as it is premised upon
factual assumptions not in evidence; and its late introduction has denied PWD the opportunity to
put forward its defense to such a claim.

The Hearing Officer should note that the Affidavit offers (i) a roadmap to the NPDES
Stormwater Management Permit which was proffered in response to a Sunoco discovery request;
and (ii) underscores requirements identified in the record in connection with the Clean Water Act
and stormwater management. Many of the issues addressed in the Affidavit are set forth in

! The Affidavit was submitted as Appendix B to the Department’s Reply Brief in this matter.



multiple places in the record of the proceeding such as the NPDES Stormwater Management
Permit. The Affidavit explains these issues and responds to the Sunoco argument as to the
composition of stormwater flows.

As the Hearing Officer is aware, the Department presented Deputy Commissioner Katz at the
hearing, after submission of the NPDES stormwater management permit as well as other
discovery responses and written testimony directly related to the Clean Water Act and its
requirements. PWD Statement 8 at 5-7; PWD Exhibit 4 (Attachment 9); PWD Exhibit 41; Tr.
1026-1037.%  Sunoco had the opportunity to cross examine Deputy Commissioner Katz on all
stormwater management issues at the hearing. Mr. Katz also remains available to the parties at
the direction of the Hearing Officer.

WHEREFORE, the Department requests that Sunoco’s Objection to the Affidavit of David A.
Katz be overruled and that the Affidavit be included of record.

Respectfully submitted,

/s/ Andre C. Dasent

ANDRE C. DASENT, ESQUIRE
Attorney for Philadelphia Water Department
1650 Market Street, 36" Floor
Philadelphia, Pennsylvania 19103
Date: March 20, 2009 (215) 625-0555

2 The issues addressed in the Affidavit are not “new issues” as described in the Sunoco Sur-Reply Brief (at
page 9), but are among numerous issues addressed by the Department and other parties in this record. See,
NGCSS Statement 1 at 23-24. The Affidavit, however, presents a response to the Sunoco legal claims
raised in its brief — indicating that same are baseless given the presence of sewage and pollutants in
stormwater flows.
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